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John Marshall Harlan. 


In 1877, to fill the vacancy upon the bench 
the § 


of 


caused by the 


resignation of David Davis, 
President John Marshall 
Harlan, of 


Mr. Harlan was then but forty-four years 


Hayes appointed 


Kentucky. 


of age, yet his career had been a stirring and | 
He became Adjutant-General 
of Kentucky by appointment of Governor 


eventful one. 


Helm before he was of full age, and while he 
was studying for the profession of the law. 
He first engaged in the practice of the law at 
Frankfort but afterwards removed to Louis- 
ville 
slight margin of sixty-seven votes in a total 
of more than sixteen thousand, he missed an 
election to Congress from the 
trict in 1859 


He was county judge in 1853. 


He had, in fact, a majority of 
nearly five hundred of the qualified voters of 
the District, but was defeated by imported 
He ‘was one of the Bell and Everett 
electors on the state ticket in 1860. In the 
fall of 1861 he raised the 10th Kentucky Vol- 
unteer Infantry which became a part of the 
division of troops commanded by General 
George H. Thomas. But in 1863, on the death 
of his father, he felt compelled to resign his 
position in the army although his name was 
then before the Senate for confirmation as a 
brigadier-genera! of volunteers. He 
elected attorney general of Kentucky on a 
nomination by the Union party of that state. 


votes. 


upreme Court of the United States | 


By the | 


Ashland Dis- | 


| 
was 


No. Ft. 


Twice—first in 1871 and again in 1875—he 
was the Republican nominee for governor, 
and his candidacy nearly doubled the usual 
party vote. He was declared to be the candi- 
date of Kentucky for the vice-presidency by 
the state convention in 1872. He was chair 
| man of the Kentucky delegation in the Cincin- 
nati convention that nominated Mr. Hayes 
|for President in 1876. By appointment of 
President Hayes he served as a member of the 
Louisiana Commission. The president’s origi- 
| nal purpose to appoint him Attorney General 
was changed by political exigencies, and he 
offered him any Foreign Mission within the 
gift of the Administration; but Mr. Harlan 
refused to accept any public station that was 
not in the line of his profession. The very 
recent services of Mr. Justice Harlan as a mem 
ber of the Behring Sea Tribunal of Arbitration 
are fresh in the mind of the public. The im- 
portant opinions written by him in the eight 
een years that he has been upon the bench of 
the Supreme Court make a list too long to be 
enumerated here. They cover almost every 
variety of questions, including those of great 
public interest, and already extend through 
sixty-six volumes of the Supreme Court Re 
ports. 





A few of the most important were in 
| the following cases: Patterson v. Kentucky, 
97 U. 8. 501; Neal v. Delaware, 103 U. S. 
tobb v, Connoliy, 111 U. S. 625; New Orleans 
Gas Co. v. Louisiana Light Co. 115 U. 8. 650; 
Ex parte Royall, 117 U. 8. 240; Mugler ». Kan 
sas, 123 U. 8. 623; Powell ev. Pennsylvania, 
127 U. S. 678; Minnesota v. Barker, 186 U.S 
318; Field o. Clark, 143 U.S. 649; Interstate 
| Commerce Commission @. Brimson, 154 U. 8. 
447; United States o. St. Clair, 154 U. 8. 134; 
| Plumley vo. Massachusetts, 155 U. S. 461; 
| Sparf and Hansen v. United States, 156 U.S 
57; Bate Refrigerating Co. v. Sulzberger, 157 
U. 8. 1; United States ». Union Pacific Rai' 
way Co. 159 U. S. 1; Davis v. United States, 


ar 


O10 


&. 








160 U. S. 469: United States v. Stanford, 161 
U.S. —. He also wrote the opinions of the 
court in 143 U. S. 621, and 162 U. S.—in the 


‘ontroversy between the United States and 
Texas as to whether the body of land known 
is Greer County and containing nearly 2,000- 
000 acres of land was a part of the state of 
Texas or a part of the Indian territory, To 
these may be added his opinions at the circuit 
Illinois 2. I R. R. Co. (Lake 


Front Case), 33 Fed. Rep. 730, and Arthur 2. 


in linois Central 


Oakes (Strike Case), 63 Fed. Rep. 310. Prob- 
ibly as strong as any opinions written by him 
ire his dissenting opinions in the following 


Louisiana 2. Jumel, 107 U.S. 769; (Civil 
ts Cases), 109 U. S. 3; Hurtado ». Cali 
United States v. E. C. 


156 


Righ 
ia, 110 U 
night Co. (Sugar Monopoly Case 


Loa 


in 


fort S. 538; 


1; and Pollock Farmers 
Co. (Income Tax Case), 158 U.S 
The birthplace of Mr. Justice Harlan was 


He 
His father was the Hon. James 


601. 


in Boyle county, Kentucky. was born 


Harlan, who was a representative from Ken 
tucky in the 24th and 25th sessions of Con- 
gress, attorney general of Kentucky for many 
years, and United States district attorney in 
1862 
course at Center College, Kentucky, under the 


8) 


i 
course of law at Transylvania University, un- 
der A 


native Kentuckian, familiar with all the lively 


recently mentioned John 


residency of Rev. Dr. John C. Young, and a 
Chief Justices Robertson and Marshall. 


politics of that state, 
Marshall Harlan as a public man whom even 
political opponents conceded to be spotless, 
both in public and private character. 

With a long and distinguished career behind 


nr 


as some just 


him, he is still as young justices of 
the Supreme Court have been at the time of 
their appointment, and therefore we may well 
hope that a large part of his judicial career is 
yet in the future. 


—— 


Common-Law Crudities. 


A racy address upon “The Unwisdom of 
the Common Law” was delivered before the 
Illinois Bar Association in January last by 
Mr. James C. Courtney. As of 
common-law rules which are unfit to survive 
in this age, he mentions those relating to seals, 


instances 


the status of woman, libel and slander, special 
pleading, criminal law, and the rule in Shel- 
ley’s Case. From the great English judge, 
Sir George Jesse], he quotes the following as 
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to real-estate law: ‘‘The law is founded on 
the extraordinary caprices of ancient real- 
estate lawyers, and it is impossible to find the 
principle upon which a decision is founded or 
whether there is any principle at all.” 

Such a vigorous attack upon ancient absurd- 
ities is refreshing, although there may be 
room to dissent from Mr. Courtney’s views of 
the libel law. While he does not attempt to 
decide as to the origin of the common law, 
and says some insist that ‘‘ itis as undiscover- 
able as the head of the Nile,” its origin is in 
fact to be found, on the last analysis, in the 
conscience of the people or the general sense 
of right. Of that conscience the common law 
is, to be sure, only an imperfect expression. 
The judges who were its mouthpieces creating 
the law did not always speak its 
mandates faiihfully, and sometimes aimed at 
ends other than simple justice. Another and 
undoubtedly the greatest source of errors and 
defects in the common law is the ‘‘unwisdom” 
of the judges and of their age which made 
them, even when honestly seeking to follow 
conscience in the expression of true justice, 
incapable of the right rule of 
decision. Remembering the crude and unen- 
lightened state of society when much of the 
common law was developed, we may well 
wonder that a creation so magnificent in spite 
of its blemishes should have been the product 
of such a period. But he who blindly wor- 
ships the common law as the ‘‘ perfection of 
reason,” and denies that it needs to be still 
further perfected by the brain and conscience 
of these days, is like the petrified theologian 
who believes that divine action in the Uni- 


common 


discerning 


verse and divine inspiration of humanity 
worked much in ages past but have now be- 
come extinct. 

No one has yet shown in any adequate way 
how greatly the common law, even when unaf- 
fected by statute, has developed in recent 
times. Yet there are still many who strangely 
suppose that there is something peculiarly 
sacred about the judicial decisions of past 
centuries made when there was not yet en- 
lightenment enough to abolish the iniquitous 
trial by combat or the burning of heretics. 

Admiration for the common law need not 
extend to its crudities. There still survive in 
the law of to-day rules which, if they were 
ever good, were fit only for other days and 
other states of society. Pointing out any of 
them as sharply as Mr. Courtney has done 
helps toward the larger and fuller develop- 
ment of the law which should be continuous. 





Q — 


F es er ane 
a Ox ee ee oe => ce Cee 


a 


PORTRAIT SUPPLEMENT.—“CASE AND COMMENT.” 


THE Lawyers Co-Operative PustisHinG Co., 
Rocwester, N. Y. 


NEW YORK : BOSTON : CHICAGO : 
177 Broaoway. 10 TREMONT &T. RANO-MCNaALLY BLDG, 














Grandmotherly Legislation. 


A bill to prevent the publication of indecent 
evidence, which is now pending in the House 
of Lords, is meeting with some surprising op- 
position, The ‘‘ Luw Journal,” London, at- 
tacks, not merely the provisions of this par 
ticular bill, but every attempt to legislate on 
It says: ‘‘We resent grand- 
motherly legislation. The British publicis no 
longer in leading strings, and ‘knows its way 
about.’” The impudence of this frank dec- 
laration is astonishing. It is impudence of an 
unblushing kind, and a rank libel on respect- 
able Englishmen, for the ‘‘Law Journal” to 


the subject. 


assume that the prurient appetite for filth to 
which shameless journals pander is the appe- 
tite of the ‘‘British public.” It isthe appetite 
of a degraded portion of the public, but, let 
us hope, not that of the representative or 
No doubt the vicious 
classes and those akin to them in tastes are 
of leading strings and know their way 
about. But the question is whether their 
tastes are to dominate those of the larger pub 
lic that desires decency. For us in this coun 
try it is some comfort to consider that, even 


dominant portion. 


out 


if the ‘‘Law Journal” is right in the offensive 
assumption that the ‘‘British public” desires 
the publication of nastiness for its delectation, 
the public taste in this country is different. 
We have laws to demonstrate that fact on any 
attempt to publish indecent evidence here or 
to circulate foreign journals containing it. 
The idea that laws to protect public decency 
constitute ‘‘grandmotherly legislation” is one 
that itself to the 
classes, but it is a strange one to be expressed 
Possibly it 


may commend vicious 
by a journal representing law. 
springs from exaggerated and confused notions 
of personal liberty. It is one phase of the 
absurd idea which often crops out that the 
sacred personal rights of men may include a 
right to injure the public welfare. 

In former days, when the social organiza- 
tion was primitive and the functions of gen 
tlemen consisted chiefly of fighting and getting 
drunk, many of our present laws might have 
been thought to be ‘‘grandmotherly legisla- 
tion.” But no one wants to go back to those 
days. A clearer and finer perception of the 
rights and duties of men toward each other 
comes with increasing intelligence and moral 
ity, and rights are better protected in conse- 
quence. This is true, not only as to the rights 
of separate individuals, but also as to the right 
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of the public itself to be protected against its 
| dangerous and 







The 
assumption that these elements constitute the 
public is not an original one with the ‘‘Law 
Journal.” Some newspapers in this country 
conduct their business on that theory. But it 
is not so with our law journals or with other 
journals which best represent American 
thought and life. The real public, consisting 
of a goodly majority of the people who have 
regard for the public welfare, is learning to 
insist that laws shall be made and adminis- 


pestilential elements. 


tered in the interest of the people at large, 
even if this abridges the alleged privileges of 
the vicious. Practices that corrupt society, 
although people of low grade may cling to 
them, will be tolerated less and less by the 
larger public. The only way by which those 
who dislike what the ‘‘Law calls 
“‘grandmotherly legislation” can avoid seeing 
more of it is to die before society gets any 
more civilized. 


Journal” 


eee 


Tenancy by the Entireties. 


A group of important cases recently decided 
in different jurisdictions shows much variety 
of decisions upon the subject of estates by the 
entireties. The late case of Brown ». Barra- 
boo, 90 Wis. 151, 30 L. R. A. 320, is the first 


actual and direct decision that husband and 
wife taking property by descent do not take 
by entireties but by moieties and without right 
of survivorship. The late Maine case of Rob- 
inson’s Appeal, 30 L. R. A. 331, declares that 
the rule of the common law creating estates by 
entireties, is irreconcilable with both the letter 
and spirit of statutes giving married women 
and independent property rights 
But the weight of authority is against this 
proposition, and in the Maine case itself the 
court did not need to go so far, as the case ac- 


separate 


tually decided was that there was no creation 
of such a tenancy by a will giving a residuary 
estate to a woman and her husband in ‘‘equal 
shares and proportions, and soto their re 
This 
language seems strong enough to make them 
tenants in common, even if, by different lan- 


spective heirs and assigns forever.” 


guage, a tenancy by the entireties might have 
been created in that state. The Tennessee 
case of Cole Mfg. Co. v. Collier, 30 L. R. A. 
315, is, on the other hand, a strong one in 
favor of entirety estates. That decides that 
the character of such an estate is not changed 
by a proviso that if the wife survive the hus- 
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ye the use and enjoyment 

it her death the estate in 
their children 

the rule creating entirety 

iding the modern married 





nized by most of 
the courts, the uncertainty of the law on the 
subject is largely in respect to the effect of 


these modern statutes upon the incidents of the 








stat he right of a wife to mortgage her 
erest In such an € the statutes 
ive excluded the n of the hus- 
din his s pr viven her the 
control of it, is aftirmed in the Arkansas case 


f Branch o, Polk, 30 L. R. A. 324. In that 


ise, separate mortgages were made by hus 








that the common-law right of the hus 
e entire ifruct of an estate by the 
es during the nt lives of the spouse 
i ncide¢ f that estate but mers yap I 


is common-law marital rights, and therefore 





ceases by the abolition of the latter under the 

odern statutes giving wives control of their 
ywn property. The case also decides that the 
rents and | its of an estate by the entireties 
be ¢ to the husb land wife during their 

int livesin separate moieties, her share being 
subject to her control and disposition in the 


same manner as other property belonging to 
her. Therefore the foreclosure of a mortgage 
on entirety property given by the husband 


alone gives the pure haser, while the husband 





and wife are both alive, the right to the hus 
band’s half 
during their join 


by the wife’s survivorship. But a different 





nterest in the use of the property 
lives subject to be defeated 


view of the rights of the parties during their 


joint lives is taken by the Tennessee court in 
Cole Mfg. Co. v. Collier, supra. It is there 


held that the husband’s possession cannot be 
listurbed during the wife’s lifetime without 
interfering with her possession also. And the 


statute of Tennessee declaring that the hus 








band and wife shall not be ejected from or 
dispossessed of her real estate by virtue of any 
judgment against him prevents a purchaser 
of the husband’s interest in entirety property 
from obtaining possession against the wife, so 
that the only interest he acquires is contin 
gent on the husband’s surviving the wife and 
postponed until that event. The Tennessee 
case seems to be in accord with most of the 
decisions on this subject, but the theory that 
possession of husband and wife cannot be 
severed as the New York case permits seems 
somewhat doubtful and inconsistent with the 
right sustained in the Arkansas case to make 
separate mortgages. The whole subject of 
tenancy by entireties is considered with much 
care in a note to this group of cases in 30 L. 
R. A. 305 et seq., the outline of which is found 
in the index to notes contained in this issue. 
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Index to Notes 


IN 


LAWYERS’ REPORTS, ANNOTATED. 
Book 30, Parts 3 and 4, 


compiete notes therein « ne 


iding mere reference notes to 





Action: abatement of suit for libel or slander 


by wife on account of death of party 520 


Adverse Possession; #vuinst wife hold- 


ing by entireties 33) 
Attachment; what intent to defraud will 

sustain an attachment: I Generally; 

Il.) actual as distinguished from con- 


structive fraud; (IIL) fraudulent contrac- 
tion of debts; (IV against absconding 
debtors; (V.) for removal of property; 
Vi.) for assignment, disposal, or secre- 
tion of property: (a) the intent to defraud; 
b) participation in fraudulent intent by 
transferee; (c) gifts; (d) sales of property; 
e) mortgaging or pledging property; (f) 
assignments for the benefit of creditors; 


(zg) threats to assign or dispose of prop- 





ferences; transters 
1 payment of debts; (j) confession of 
udgment; (k) transfers and withdrawals 
by partners; (1) formation of and transfer 
to corporation or partnership; (m) over- 
buying; (n) refusal to pay; (0) statements 
and misrepresentations by debtor; p) 
conversion of property; (q) miscellaneous 
cases 465 
Bail: special, in suit for slander by wife 530 
Cotenancy; husband and wife as joint 
tenants, tenants in common, or tenants by 
entireties, see HUSBAND AND WIFE. 





; 
' 
' 
' 
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Damages; for libel or slander by wife marriage; (X II.) partition between tenants 
Emblements; right to, in case of estate by by entireties; (XIII. 








adverse possession 

entireties 308 and the statute of hmitations 305 

Entireties, See HUSBAND AND WIFE Liability of, for wife’s libel and slander 521 
Fraud; as ground of injunction against judg- Injunctions gainst judgments in garnish- 
ment when arising subsequent to its ren- ment proceedings :—(I.) Necessity of mak- 
dition MO ing defense at law; (IL.) injunction for 
Intent to defraud which will sustain attach- errors and irregularities; (II1.) void judg- 
ment 165 ments; (I1V.) fraud and mistake; (V.) pay- 
Garnishment; injunctions against judg ment; (VI.) set-off; (VII.) injunctions in 

ments in HU behalf of creditors sk 


Heirs; within meaning of insurance policy 593 Against rments for matters arising sub- 
Husband and Wife; tenancy by entire- sequent to their renditior 





















































h 1.) Lack of 
ties L.) Definition; (11.) who ean hold this remedy by appeal or new trial: (a) by 
estate: (III.) nature of the interest ich mistake; (b) by act of court or officer; (« 
spouse: (a) the interest of the h ind | other cases of defective recor 
during the joint lifetime at common law; negligence; (II.) lost or destroyed record; 

b) the interests of the spouses during the | Ill.) for fraud; (LV for alteration of 
nt lifetime, since the married womeu's | record; (\ 1dgments set aside, reversed, 
property acts; (c) right of the spouses and | or superseded; (V1.) for payment or satis- 
their representatives to emblements at faction; (VII.) in behalf of surety; (VIL 
common law; (d) husband's right to com- | for set-off; (IX.) for newly discovered evi- 
pensatio: for improvements; (e) husband's lene: 060 
right to commit waste; (f) husband's ri Insurance; who are “heirs wit! th 
to estovers: (gz) right of either spouse to meaning of life insurance policies I.) I 
sue for wrongs to the entirety property general; (L1.) other words con ned with 
IV.) survivorship of one of the spouses the word “ heirs;”’ (IIT.) widow as an heir 
ifter the ‘ ial or Civ f the (LV.) insured as heir of beneficiary 593 
ther); (\ mof technical rules on Judgment. ee also INJUNCTIONS 
the entirety estate: i) rule She 3 ession Of, as traud to sust i- 
Cass b) merger ( juity tf is ment 456 
ent da) vendors hen; ‘ notice; f Injunction against, for matters arising sub- 
homestead exemption; (g) construction of sequent to rendition il 
statutes; (VI.) where and to what extent Libel; liability of husband and wife for th 
entirety estates exist 1) list of states, ete.: wife's libel and slander:—(L.) The ex i 
b) construction of statutes affecting this law doctrine; (11.) effect of state visla- 
juestion; (VIL.) in what subjects, estates, | tion; (I1L.) the question of the husband's 
ind interests entirety may exist 1 | presence and coerciot [V.) joinder of 
what subjects: (b) in what tet es: (c) in parties and actions; (V.) necessity of serv- 
vhat titles; l) in what species of estate ! ice upon wife; (V I.) effect of death pend- 
egal or equitable: n what estates: (f | ing action; VII husband and wife as 
1 what shares; (VIII.) creation of entirety witnesses; (VIII.) damages and evidences 
estates ») by act of law; (b) by act of th in mitigation; (IX.) effect of a judgment 
irty lL) limitation to husband and wif in such cases; (X.) action on bail bond i 
without specifying how they are to take; such cases 521 
») limitation expressly by entireties ina License; limit of amount of license fees:— 
state where entirety does not exist: 3 1.) Power to fix license fees general 
mitation t husband and wite as joint I] ( itut na restri ms as t 
tenants; (4) limitation to husband and wife mount: ) provisions against dis¢ - 
as tenants in common; 6 nitation to | nation; (b) provisions against y it 
husband and wife for their lives: (6) limi- | of « tract t is ( provisions 
tations In peculiar forms; (c) conveyance requiring equa id formity i 
by entireties to spouses one of whom | direct restrictions as tO amount of levy 
hus an estate in the i or other (e) miscellaneous provisions; (1IT.) gradu- 
subject-matter: i) invalidity nh other of license fees; LV.) limitations 
grounds, of a limitation; (IX.) the share | peculiar to municipal corporations i 
take by hust ind wife under a limi- statutory and charter restrictions b 
tation to them and another r others X : must not be discriminating: < inder a 
lisposition or encumbrance of entirety general power to regulate: (1) what may 
property: (a) by both spouses concurring; be included in the fee; (2) must not be for 
b) by one of the spouses alone: (1) neither | revenue; (3) distinction between measures 
an derogate from the survivorship right for revenue and regulation; (4) must not 
if the other; (2) each can in most states | be unre ible or in restraint of trade 
pass his or her own survivorship right: (3 | 5) reasonableness, by whom determ i 
whether a conveyance by the husband, } t presumption of reasonableness 3 
made before the wife's death, was void for | what im positions are reasonable; (d) under 
the period of the joint lifetime; (XI.) the | a power to restrain or prohibit: under 
effect of divorce on the entirety property a power to tax or license: (f) when discre- 
(a) generally; (b) nullification: (c¢) dissolu- tion is expressly conferred 415 


ion; (d) separation without dissolution of Merger; in case of estate by entireties 313 
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‘ Partition; tween t ts by entireties 35 
Payment; as ground of uu n against Re 
Records; ss ilterat f, as ground of 
i t n against idgwments wie, hl 
Set-Off; as z 1d for injunction against 
1dgment it rnishment " 
Arising after areaneeraed ground of in- 


Shelley’s Case; as affecting entirety estat 





Waste: s i iby s J 
Waters: « mee f use I inme of water 
priated I ge i rights subse 
tly ves ann be ringé or- 
» mnt lend ge: rigt y be sold; 
g ing 4 
Witnesses; sband and wife as, in actior 
tor wifes el or slander 520 
The part ntaining any nots exed W be sent 
vith Case and ¢ ent for e year for #1. 
ee ee 
Among the New Decisions. 
Admiralty. 
An action for death occurring in the waters 
f Lak more than 3 miles from shore 
is held Ww Nickerson, 20 L. R. A 
6, by ited States circuit court of ap- 


peals, to be within the provisions of a state 


right of action for death, an 








i l 
such sustained in a Federal court of 
idmiralty, although the state statute prov ded 
for actior n some court established by the 
Constitution and laws of the state 

Animals. 
The killing of a filly by an unaltered mule 


over two years 1, which with certain other 





inimals the statutes prohibit to run at large, 
ind provide that for all damages caused by 
their running at large the owners shall be lia 
ble, is held in Briscoe Alfrey (Ark 0 L. 
Rh. A, 607, not eate such il yon th 
pa he owner, unless he had failed to ¢ 
ercis e degree of e Which a prudent man 
ler similar ¢ imstances would exercis« 


Attachment. 


A conveyance constructively fraudulent as 


to creditors is held in Weare Com. Co Dru 

156 [1]. 25, 30 L. R. A. 465, to be insuffi 
cient, in the absence f act ial fraud to con 
stitute a ground for an attachment. -With this 


case in 80 L. R. A. 465, the authorities are re 
viewed on the question, What intent to defraud 


will sustain au attachment? 





Bills and Notes. 


Notice of nonpayment given to any one of 
several joint indorsers of a promissory note is 
held in Jarnagin v. Stratton (Tenn.) 30 L. R 
A. 495, to be sufficient to bind him, where the 
statute makes all joint obligations joint and 
several, as this is held applicable to indorse-. 
ments. 

The decisions of a Federal court as to the 
rights of parties to a note payable in a certain 
state is controlled by a statute of that state giv 
ing all persons who have put their signatures 
on the back of the note a right to notice of 
nonpayment as indorsers, although the rela- 
tion to the note of a party whose name is signed 
on the back is usually a question of general 
law on which Federal courts are not bound by 
state decisions. Hudson Furniture Co. 
Harding (C. C. App. 7th C.) 30 L. R. A. 513. 


Game Birds. 


An interesting discussion of the peculiar 
property in game birds is found in the opinion 
of Mr. Justice White in Geer 7. Connecticut, 

- U.S. -—, affirming 13 L. R. A. 804, in 
which, against the dissent of Mr. Justice Field, 
the power of the state to prohibit the trans- 
portation of such birds beyond the state, even 
if lawfully killed during the open season, is 
upheld. The court holds that birds killed un- 


ler such a statute do not become a subject of 


( 


interstate commerce so as to be exempt from 
state regulations, 


Fisheries. 


Disturbing the thatch of a riparian owner 
by digging clams below high water mark in 





of the public right of fishery is 
held in Allen c, Allen (R. I.) 30 L. R. A. 497, 
not to constitute a trespass, as the right of fish- 
ery is paramount to the private right to cut 


grass or sedue ss 





Highways. 


An ordinance requiring a roofed passageway 
to be built in front on the sidewalk after the 
completion of the first story when a building 
is constructed abutting on a public sidewalk 
is held in Smith v. Milwaukee Builders’ & T. 
Exch. (Wis.) 30 L. R. A. 504, to be within 
the power of the common council of the city 


o_o 
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Confronting Witnesses. 


The constitutional right of the accused to be 
confronted with witnesses against him in a 
criminal prosecution is held, in the late case of 
United States v. Zucker, to have no application 
in an action by the United States to recover 
the value of merchandise forfeited by fraud of 
the importer, since this is not a criminal prose- 
cution, although a judgment of acquittal in a 
criminal prosecution for the same transaction 
might be a bar to such civil action. 


Compelling Testimony- 


Habeas corpus to review the commitment 
by a state court of a deputy collector of inter- 
nal revenue for contempt in refusing to dis- 
close communications made to him by an ap- 
plicant for a retail liquor dealer’s tax stamp, 
for the purpose of making the office records of 
the application, is held in Re Huttman (Dist. 
Ct. D. Kan.) 70 Fed. Rep. 699, to be within 
the jurisdiction of a Federal court. 


Husband arid Wife. 


The common-law rule which holds a hus 
band liable in damages for slanderous words 
uttered by his wife, although in his absence, 
is held in Morgan v. Kennedy (Minn.) 30 L. R. 
A. 521, to be still in force notwithstanding the 
modern statutes relating to married women. 
The authorities on this question are extensively 
reviewed in a note to that case. 


Injunction. 

An injunction against enforcing a judgment 
it law is granted in Little Rock & Ft. 8. R. Co 

Wells (Ark.) 30 L. R. A. 560, where there 
was not evidence to support it and the right 
to appeal had been lost by the death of the 
trial judge, which prevented perfecting the 
appeal. A note to the case presents the au- 
thorities as to injunctions against judgments 
for matters arising subsequent to their rendi- 
tion, 


Insolvency. 





On the much-disputed question as to deduc 
tions from a claim against an insolvent for col 
lections made from collateral security, the 
supreme court of Illinois decides, in Levy v. 
Chicago Nat. Bank, 158 III. 88, 30 L. R. A. 
380, that a secured creditor can prove his 





| ; os . _ 
|claims and participate in dividends only for 


the balance of his ciaim after deducting col- 
lections from collateral up to the date of filing 
his claim and making his preliminary proofs, 
but payment upon collateral received on the 
day of proving the claim need not be deducted. 


Insurance. 


A direct loss or damage by fire within the 
meaning of an insurance policy is held in Er- 
|mentrout v. Girard F. & M. Ins. Co. (Minn.) 
| 30 L. R. A. 346, to be caused when part of a 
building insured is carried down by the fall of 
an adjacent building which burned. 

Keeping a five-gallon can of gasoline in a 
building for a number of days for use in burn- 
ing off old paint preparatory to the repainting 
of a building is held in Smith v. German Ins. 
Co. (Mich.) 30 L. R. A. 368, not to come within 
a prohibition against keeping, using, or aliow- 
ing gasoline on the premises. 

The word “heirs” in a policy of life insur- 
ance payable to ‘theirs and assigns” is held in 
Hubbard, P. & Co. ». Turner (Ga.) 30 L. R. A. 
593, to mean next of kin according to the stat- 
jute of distributions, where the insured left 

neither wife nor child. The meaning of this 
word in an insurance policy is the subject of 
annotation to the case. 


A lloyds association which is unincor- 
porated is held in Hoadley 2. Purifoy (Ala.) 30 
L. R. A. 351, to be outside of a statute regu- 
lating insurance companies and requiring a 
license fee from foreign companies. 


| insurance within the state on property therein 


| 
A statute prohibiting any person to solicit 
| 
| 


for any nonresident insurer without procuring 
a certificate of authority provided for by stat- 
ute is held in People v. Gay (Mich.) 30 L. R 
A. 464, not to make an unwarranted discrim- 
ination against citizens of other states. 

Insurers of a vessel by a valued time policy 
against loss or damage by fire are held in Wood- 
side v. Globe Marine Ins. Co. [1896] 1 Q. B. 
105, to be liable for the full amount of the 
policy upon her destruction by fire, although 
| thirty-six hours before she had stranded and 
| sustained such injuries that the cost of repair- 
ing her would have been greater than her value 
when repaired. 

A clause in a policy of insurance that it 
shall be incontestable for any cause after it 
continues in force for five years, is held in 
Mutual Reserve Fund Life Asso. o. Payne 


| (Tex. Civ. App.) 32 S. W. 1063, to render it 
| incontestable on the ground that the death of 
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the insured was by suicide, although it also | edge or consent, either express or implied, al- 


provides that death of a member by his own 
hand, whether voluntary or involuntary, sane 
or insane at the time, is not a risk assumed 
On a contract of gu iranty insurance to in- 
demnify an employer as to the fidelity of an 
employee, which was made at the request of 
the latter, it is held in Fidelity & C. Co 
Eickhoff (Minn.) 30 L. R.A 
gation to indemnify the insurance company is 
yn to the 


586, that his obli 


the latter’s obligati 


coextensive with 
empl 
or other evidence of payment by the insurer 


yer, but that a stipulation that a voucher 


to the employer should be conclusive evidence 
the 


against public policy 


of the iability of empl yee, is void as 


License. 


A license fee of $15 for a steam laundry, $10 


for every male person in the business o 


ther 
than that of a steam laundry, and $25 for a 
male jaundryman employing one or more other 
is held valid in State, Toi, 7. French 


Mont.)30 L. R. A. 415 t is denied that such 
licenses grant have a prohibi 





persons, 


a monopoly or 


tory effect, or that the uniformity clause of the 


Constitution relating to applies to li 


taxation I 
censes imp sed on occupations 

A license fee of $100 per annum, charged 
upon an itinerant vendor of drugs professing 


to cure or treat all diseases, is held in State 2. 


Wheelock (Iowa) 30 L. R. A. 
With these cases is a very extensive 


12, to be rea 
sonable 


note on the limit of amount of license fees. 


Physicians. 


A physician who has promised to attend a 


case, but instead sends another physician 
whose unskillfulness causes much damage, i 
held in Myers Holborn (N. J.) 30 L. R.A 
345, not to be i] 


liable for the unski 
his substitute F 


This c: id to be the first 
on the subj 








Newspapers. 
‘“‘subscriber” of a 


news 


What constitutes a 
paper within the meaning of a statute requir- 


ing the selection for official newspapers of 
those having the largest number of bona fide 


yearly subscribers within the county is consid 
», Stoy (Iowa) 30 L. R. A. 584 


in which a person is held not tu be a subscriber 


ered in Ashton 


when a paper is sent him without his knowl- 


though it is done under a valid contract with 


a third person. 


Parliamentary Law. 


A legislative quorum is the subject of con 
sideration in State, Stanford, v. Ellington (N 
C.) 30 L. R. A. 532, where it is held that a 
quorum shown to have been present will be 
presumed to continue present at proceedings 
taken the same day unless the contrary is 
shown, but this presumption is overcome by 
the report of a less number as voting on roll 
call, The court doubts the power of a presid 
ing officer to count those who are present but 
do not vote for the purpose of making a quorum 
in the absence of any rule of the house or other 
express authority to do so. 


Partnership. 


In the absence of partnership assets applica 
ble to partnership debts either at law or in 
equity, and in case there is no live solvent part 
ner, it is held in Thayer 7. Humphrey (Wis ) 
30 L. R. A. 549, that partnership creditors may 
prove their claims part passu with separate 
creditors against the estate of a partner. When 
a new firm assumes the debts of the old with 





the intention of all parties to have the busi- 
ness continue and pay the debts out of it, but 
the new firm makes an assignment for credit- 
ors, it is held that creditors of the old and of 
the new firm may prove their claims par? pass 
and be preferred over individual creditors of 
the members of the new firm. 


Intoxicating Liquors. 


An incorporated social club according to 
the decision in State 7. Austin Club (Tex.) 
L. R. A. 500, is not engaged in the business 
of selling intoxicating liquors within the mean 


30 


ing of a statute imposing an occupation tax on 


such business. 


Public Improvements. 


Which is the front of a corner lot is a ques 
tion discussed at length in Toledo 2. Sheill, 53 
Ohio St. 53, 30 L. R. A. 598, in which it is 
held that the shorter of the sides which front 
a street is presumed to be the front, and that 
this presumption continues after a building is 
erected, unless the plan or construction of the 
building overcomes it. 
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Railroads, 


A lease of a railroad for 999 years is held 
not to be a sale in the case of Morrison 2, St. 
Paul & M. P. R. Co. (Minn.) 30 L. R. A. 546, 
within the meaning of a contract for division | 
of the purchase money in case of a sale. 

The right of an adjoining owner to connect 
his fences with the fence of a railroad company 
is held in Gould oe. Northern R. Co. 
(Minn.) 30 L. R. A. 590, to be included in his 
right to have the railroad right of way fenced. 


Great 


Street Railways. 


The Ohio statute requiring an employee in 
charge of a street car to stop it before crossing 
a railroad track at grade and go ahead to as- 
certain if the way is clear and safe is construed 
St. R. Co. o 


508, and failure to comply | 


in Cincinnati 
7, 30 L. R. A. 


with the requirement is held, in the absence 


Murray, 53 Ohio 


st. 8 


of extraordinary circumstances, to be negli 
gence. 


Waters. 


The privilege of changing the point of diver- 
sion of water to which a right has been ob- 
tained by prior appropriation is held in Me- 
Guire v. Brown (Cal.) 30 L. R. A. 384, not 
extend to a material change of such point and 
the making of new ditches on land lawfully 
held under a homestead claim. But right of 
in appropriator of water to change the place 
ind purpose of 
ippropriators is sustained in Hargrave v. Cook 
Cal.) 30 L. R. A. 
used for proper objects and the change does 
not injuriously affect the rights of such other 
appropriators. 


to 


use as against 


subsequent 


390, so long as the water is 


Mere nonuser of the privilege 
of a riparian owner to use water for irrigation | 
is held not to defeat his right as against the | 
lower With 
note on the change of use or channel of water | 
appropriated. 


appropriator. these cases is a 


A rule of a water company that a charge of 
$1 should be made for turning water off and 
on in addition to the payment of all accrued 
water rents beforea patron who had been in de- | 
fault for such rents should be allowed to take 
water again is held in American Water Works 
Co. v. State, Walker (Neb.) 30 L. R. A. 447, to 
be unreasonable, discriminatory, and void. 


Wills. | 





An inadvertent mistake by a witness to a 
will in writing the surname of the testator in- | 


|of New York.” 





stead of his own, with his own initials, in 
signing as a witness, is held in Re Estate of 
Walker (Cal.) 30 L. R. A. 460, to make his 
signature insufficient. 


Soldiers. 


A soldier sentenced to be dishonorably dis- 
charged from the service and confined at hard 
labor in the Leavenworth military prison is 
held in Re Craig (C. C. D. Kan.) 70 Fed. Rep. 
969, to be, during the term of such imprison- 
meut, subject to military law and the jurisdic- 
\ion of a court martial for all violations of such 
law by him including an assault upon the com- 
mandant of the prison with intent to kill. 


New Books. 


‘“‘“Commentaries on the Law of Private Cor- 


porations By Seymour D. Thompson, 
LL. D. Vol. 6. San Francisco. Bancroft 
Whitney Co. 1896. $6. 


‘Torren’s Title Cases,” 
of Eugland, Australasia, and Canada. Vol. 1. 
Toronto. The Carswell Co., Ltd. $19. 

‘*The Law of Chattel Mortgages and Condi- 
tional Sales in the State of New York.” 
Dix W. Smith. 2d ed. By P. C. 
Albany, N. Y. Matthew Bender. 

‘‘Bender’s Lawyers 


Decided by Courts 


By 
Dugan, 
1895. $2.50, 
Diary and Directory 
for the State of New York, 1896.” Albany, 
N. Y. Matthew Bender. 

‘‘Jewett’s Manual for Election Officers and 
Voters in the State of New York.” 3d ed. 
Matthew Bender, Albany, N. Y. $1.50. 

*You Should Not.” 


$1.50. 


1895. 


A Book for Lawyers, 


Old and Young. By Samuel H. Wandell. 
Albany, N. Y. Matthew Bender. 1896. $1. 


‘Rules of the Courts of Record of the State 
Pamphlet Edition. 
Bender, Albany, N. Y. 1896. 

‘*The American Corporation Legal Manual.” 
A compilation of essential features of statutes 
Plainfield, 


Matthew 
$1. 


on the subject of corporations. 


N. J. Honeyman & Co. 1896. $5. 
Caw Journals. 


‘*Selected Corporation Cases” is a new 
weekly journal published by The International 
Law Publishing Company, 120 Broadway, 
New York, and is devoted to corporation mat- 
ters in general, among which are included 
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memoranda of new decisions and a list of new 
corporations 

‘The Northwest Law Journal” is a new 
monthly published at Fargo, N. Dak. The 
first number contains much that is of value to 
attorneys everywhere, and especially to attor- 
neys of that state. 

“The American Law Register and Review,” 
long known as ‘‘The American Law Register,” 
and which in recent years has made some 
changes in its name and ownership, has now 
taken a new lease of life and passed into the 
hands of students of the law department of 
the University of Pennsylvania under the di 
rection of a graduate board. 

“The Virginia Law Register” has just com 
pleted its first volume, and its permanence and 
Both edi- 
torially and typographically it is an excellent 


success are declared to be assured 


publication 


—— - oe 


Ghe Humorous Side. 


A Pvuzzirne Case.—‘‘What was the most 


confusing case 


you ever had?” asked the doc 


tor of the lawyer. ‘‘Case o’ champagne,’ 
returned the lawyer. ‘I hadn’t got half 
through it before I was all muddled up.” —Pal 


myra Dispatch 


Tue NERVE OF A MULE.—A recent opinion 
says that passengers on an electric railway 
‘‘are not to be delayed by every person who 
ventures to test the nerve of a horse or mule 


by driving along the same street.”’ 


Wronc. — A dissenting 
‘“‘T think there is 


much in the majority opinion that is senti 


READ THE TEXT 


judge in a recent case says 


mentally good and wholesome, but that the 
text from it be 
found anywhere in the facts returned by the 


which is elaborated cannot 
trial court or of which we have any judicial 
knowledge.” Behold 
is for brethren to dwell together in 


how good and sweet a 


thing it 


unity; but how much spice is often found in a 


dissenting opinion 


Mayr He Forcor.—A judge of one of our 
highest courts writing about a case selected 
for L. R. A. 


has just been followed in another state, and 


mentions the fact that the decision 


says: ‘‘The—case draws its argument and law 


from our decision, but carefully omits to men- 


tion our case. It reminds me of the spirit 


which prompts the omission of credit to your 
books where it is justly due.” 

THE PATENT CoLPORTEUR.—An opinion of 
the supreme court of Vermont advises the 
“It is not 
criminal according to law to sell an interest in 
a patent. It is not criminal, though generally 
it is intensely foolish to buy such an interest— 
especially of the smooth-tongued, blandly im 


Green Mountain boys in this way: 


| pudent rascals who throng the country and 


little bit provoked, you know. 


play ‘Heathen Chinee’ upon rustic greed for 
money, to be made by short cut, instead of 
being earned by plodding and honest industry 
in accustomed pursuits.” 

HER TimME TO TaLk.—In a California di 
vorce suit in which the wife claimed that her 
husband was cruel in getting drunk and call- 
ing her vile names, among which she said he 
called her a ‘‘d— trump or something like 
trump,” she testified to her efforts to redeem 
him as follows: 

‘‘When he would come home so, I was a 
Then I would 
think it was my time to talk to him, and tell 
him what he was doing. He could not enjoy 
his money, and when he would get to drink 
ing he would kill himself. I would tell him 
and the hereafter. Then he 


about his soul, 


| would answer me in the most terrible blasphe- 


mous remarks when I would begin anything 
about religious subjects At one time I 
don’t know as he had much liquor. I 
made the most solemn appeal to him in the 
When 1 
knew I was right. When I 
quent appeal to him, he picked up his head, 
‘You are a d— fool.” My appeal 


got through he 


dining-room. 





made this el 


and said 


was all right, but it was foolish to apply it to 
him All I would do I would talk to 
him, you know, and sometimes I would scold 
him I says: ‘Didn't your first wife 


ever scold you about your actions generally, 
and try to make you what was right? 
Didn’t she seold like I do?’ He said: ‘She 
scolded louder and faster than you do, but she 
did not spread it on quite so thick,’ meaning 
it was not to the point as mine was.” 


do 


The court says: ‘‘She probably deemed it 


her duty, by means of censure, reproach, and 


scolding, to make her husband ‘do what was 
right,’ and it seems that she faithfully, in sea 
son and out of season, applied such means. 
In this I think she was mistaken.” 

The result was that she failed to get a di- 
vorce and the court considered that in their 
quarrels she ‘‘was more than his match.” 
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Price, 
50c. 
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for authorities, and an index. 
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authorities and other memor 
anda. ‘The best docket made. 
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“There is no need to take an import- 
ant citation on trust when a few cents 
will give you a report of the decision 
itself.” 

Significantly true as to some; but how 
much better to have a digest you can 
trust to give the law, and all the law, 
of each case, like the General Digest, 


near right something else is. 
Is the General Digest trustworthy? 
The CENTRAL LAW JOURNAL says: 
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accuracy and comprehensiveness.” 
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Syllabi of the 


Opinions of well known Judges 


The following are taken at random from letters received from 
hundreds of judges all over the country. 


Fustice Bre wer, U. S; Suprem Court: 
“T have found the LAWYERS REPORTS ANNOTATED of 
great value in my work.” 


oy 


Fudge Bond, U. S. Circuit Court, Baltimore: 
“The LAWYERS REPORTS ANNOTATED have saved the 
judzes a great deal of labor.” 


Chief Fustice Tripp, So. Dak.: 


‘“ The annotation of L. R. A. is concise, accurate and com- 
plete.”’ 


Entire Supreme Court of Indiana: 

‘ The notes in almost every instance render further search 
for the law on the subject unnecessary 
Entire Court of Appeals, St. Louis, Mo.: 

“We use your LAWYERS REPORTS ANNOTATED con- 
stantlv. The selection is good and the annotation is as nearly 
perfect as possible.” 


Fudge Deady, U. S. Circuit Ct., Portland, Oregon: 

“ Superior to any similar publication.” 
Fuder Haight, NN. r. Court of Appeals: 

“The notes and briefs very often dispense with the neces- 
sity of any further examination of digest or text-books.” 
Fudge Wm. E. Werner, N. Y. Sup. Ct.: 

“It has frequently happened that I have been compelled 
to take a different view of the case than that presented by 


either counsel and at such times I have found your LAWYERS 
REPORTs ANNOTATED invaluable. 


“The opinion of the court” in every court of every state where 
the Lawyers Reports Annotated are found is unanimously affirm- 
ative of the above proposition. Suppose you try the set and help 


the judges, by looking up all the law in it for them, and embody 
it in your bricfs. It will pay you. 
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